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PER CURI AM

Following a jury trial, Lafayette McKoy was convicted of one
count of conspiracy to distribute five or nore kil ograns of cocai ne
hydrochl ori de and one kil ogram or nore of heroin, in violation of
21 U S.C § 846 and 841(a)(1l). Under the Sentencing Guidelines,
McKoy was sentenced, inter alia, to inprisonnent for three hundred
and sixty nonths. McKoy appeals his conviction and sentence on

several grounds.

Wth MKoy's conviction, the United States successfully
conpleted a three-year investigation of a drug trafficking
conspiracy involving nearly twenty defendants. The first
i ndi ctrment, returned in Novenber 1999, charged four conspirators.
In early 2000, a superceding indictnment charged three nore
conspi rators. Then, in January 2002, after all but one of the
ot her conspirators (who was then, and remains now, a fugitive) had
entered guilty pleas, a second superceding i ndi ctmrent was returned
charging McKoy with conspiracy to distribute heroin and cocai ne
hydr ochl ori de.

Before trial, MKoy noved for dismssal of the second
super cedi ng i ndi ctnent on the ground that the delay in bringingthe
charges had deprived himof the right to speedy trial under the Due

Process Cl ause of the Fifth Anendnent. The district court denied



that notion. During jury selection, the United States perenptorily
struck three black jurors. MKoy supposedly made a chal | enge under

Bat son v. Kentucky, 476 U S. 79 (1986), which the district court

rej ect ed.

At trial, the United States introduced the 2001 grand jury
testimony of co-conspirator James Wnkler who was termnally il
w th cancer when he testified, and who died shortly after his grand
jury appearance. The district court overrul ed McKoy’ s objectionto
the adm ssion of Wnkler’s grand jury testinmony as violative of
Federal Rul e of Evidence 807 and as a deni al of due process. After
McKoy filed his brief on appeal, the Suprene Court of the United

States decided Crawford v. Washington, 541 U.S. 36 (2004). The

United States concedes that it was an error of constitutional
di rension to have admtted Wnkler’s testinony, but asserts that
the error was harnl ess.

McKoy appeal s the adverse decisions on those points. Also,
McKoy contends that he was deprived of due process under the Fifth
Amendnent by the prosecutor’s prejudicial closing argunent.

Finally, relying on Blakely v. Washington, 124 S. C. 2531 (2004),

McKoy attacks his sentence as violative of the Sixth Amendnent.
For the reasons set forth below, we find no violation of the

right to speedy trial under the Due Process Cause of the Fifth

Amendnent, no error in the rejection of the Batson chall enge,

harm ess error in the adm ssion of Wnkler’s grand jury testinony,



and no inproper argunment on the part of the prosecutor.
Accordingly, we affirm the judgnment of conviction. However, in

light of the decision of the Suprenme Court in United States v.

Booker, 125 S. C. 738 (2005) and our decision in United States v.

Hughes, 396 F.3d 374 (4th GCr. 2005), the case is remanded for

resent enci ng.?!

1.

McKoy first contends that the district court erred by denying
his notion to dism ss the second superceding indictment on the
ground that the pre-accusatory delay denied his right to a speedy
trial under the Fifth Amendnent. The district court’s findings of
fact wwth respect to allegations of pre-trial delay are not to be

di sturbed unless they are clearly erroneous. See United States v.

Burns, 990 F. 2d 1426, 1435 (4th G r. 1993) (“Wether the Gover nnent
has delayed in order to gain [a tactical] advantage . . . is a
question of fact, and questions of fact are the trial court’s
speci al province.”).

In United States v. Marion, the Suprene Court held that the

Due Process C ause of the Fifth Anmendnment woul d require dism ssal
of an indictnment upon a showing that “pre-indictnent delay .

caused substantial prejudice to [an accused’ s] rights to a fair

! The decisions in Booker and Hughes, were issued after
argunments were heard on this appeal.
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trial and that the del ay was an i ntentional device to gain tactical
advant age over the accused.” 404 U S. 307, 324 (1971). Six years

later, in United States v. Lovasco, 431 U. S. 783, the Suprene Court

made it clear that prejudice caused by pre-trial delay al one does
not warrant dismssal. In Lovasco, the Suprene Court held that,
al t hough a showi ng of prejudice makes the issue ripe for decision,
courts al so nust consider the reasons for the delay, and that no
due process violation exists where the delay is attributable to
legitimate investigation of a crime. See id.

I n Lovasco, the Court outlined in considerable detail why the
Due Process C ause of the Fifth Arendnent is not offended when the
government prosecutes a defendant after an investigative delay
“even if his defense m ght have been sonewhat prejudiced by the

| apse of tine [taken for investigation].” United States V.

Lovasco, 431 U.S. at 795. 1In so doing, the Court explained that:

In our view, investigative delay is fundanmentally unlike
del ay wundertaken by the Governnent solely ‘to gain
tactical advantage over the accused,” . . . precisely
because investigative delay is not so one-sided. Rather
than deviating from el enentary standards of ‘fair play
and decency,’ a prosecutor abides by themif he refuses
to seek indictnents until he is conpletely satisfiedthat
he should prosecute and wll be able pronptly to
establish guilt beyond a reasonable doubt. Penalizing
prosecutors who defer action for these reasons would
subordi nate the goal of ‘orderly expedition to that of
nere speed. . . . This the Due Process C ause does not
require.

Id. at 795-76.



| nformed by the decisions in Marion and Lovasco, we have used
a two-part test for determning whether pre-indictnment delay

warrants dismssal. Howell v. Barker, 904 F.2d 889, 895 (4th G r

1990); see also Jones v. Angelone, 94 F.3d 900 (4th Cr. 1996).

First, the defendant nust show that he has suffered *“actual
prejudice” from the pre-indictnment delay. Prejudice is
denonstrat ed when t he def endant has been “neaningfully inpaired in
his ability to defend agai nst the state’s charges to such an extent
that the disposition of the crimnal proceeding was |ikely

affected.” Jones v. Angelone, 94 F.3d at 907. Second, if actual

prejudice is shown, the court then nust bal ance the denonstrated
prejudi ce against the governnent’s purported need for the del ay.

Howel | v. Barker, 904 F.2d at 895.

The record here denonstrates that the United States deferred
prosecution of McKoy until it was satisfied that it pronptly could
establish his guilt beyond a reasonabl e doubt. There is nothing in
the record to indicate that the prosecution of McKoy was del ayed to
obtain a tactical advantage. To the contrary, the record
establ i shes that the prosecutors carefully and t horoughl y devel oped
a case agai nst McKoy by continuing to investigate MKoy' s conduct,
by prosecuting others agai nst whom the governnment had devel oped
strong cases, and then by using their evidence to conplete the
devel opnent of a solid case agai nst McKoy. Thus, the record shows

a legitimte need for the del ay.



It is difficult to ascertain what MKoy asserts to be the
prejudi ce that he suffered as a consequence of the delay. But, it
appears that McKoy clains to have | ost the benefit of the testinony
of Wnkler, who died two years after the initial indictment but
bef ore McKoy was charged under the second superceding indictnent.?

However, MKoy has not shown how Wnkler’ s testinony would
have ai ded his defense. That failure was fatal in Lovasco, and it
is fatal here. Further, we have held that:

[wW hen the clained prejudice is the unavailability of

Wi t nesses, as here, courts have generally required that

t he defendant identify the witness he woul d have cal | ed;

denonstrate, with specificity, the expected content of

that w tnesses’ testinony; establish to the court’s

satisfaction that he has made serious attenpts to | ocate

the witness; and, finally, showthat the information the

wi t ness woul d have provi ded was not avail abl e from ot her

sour ces.

Jones v. Angelone, 94 F.3d at 908. MKoy’'s prejudice assertion is

devoid of the requisite specificity. And, because MKoy has not
denonstrated actual prejudice, it is unnecessary to undertake a

bal anci ng anal ysi s. But, as explained above, the balance, if

2 McKoy’s brief identifies eight supposed consequences of the
del ay. However, two of the putative consequences are nerely that
t he del ay occurred. Two ot her asserted consequences are that there
was little or no evidence against MKoy. Two ot her supposed
consequences were that all the other co-conspirators but one had
entered guilty pleas and the one who had not entered a plea was a
fugitive at large. Consequences (4) and (5) are said to be that
W nkl er di ed before McKoy was indicted and that “therefore, crucial
evidence vital to the defense of the charges against [ McKoy[ was
unavai lable by [the] time he was obligated to defend hinself
McKoy’ s Opening Brief, pp. 15, 16.
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struck, clearly would fall, under Lovasco, in the prosecution’s
favor.
On this record, we find no violation of the Due Process O ause

of the Fifth Amendnent.

L.

McKoy’s next argunent is that he was denied the Fifth
Amendnent right to have a jury selected wthout racial
discrimnation in the exercise of perenptory challenges. A
district court’s finding respecting whether a perenptory chal |l enge
was based on a discrimnatory notive is subject to great deference

and is only reviewed for clear error. Jones v. Plaster, 57 F.3d

417, 421 (4th Gir. 1995).

In Batson v. Kentucky, 476 U S. 79, 89 (1986), the Suprene

Court of the United States held that “the Equal Protection C ause
forbids the prosecutor to challenge potential jurors solely on
account of their race or on the assunption that black jurors as a
group will be unable to consider the State’s case agai nst a bl ack
def endant .” When announcing this rule, the Suprenme Court also
outlined a burden-shifting test to be applied to ascertain whet her
the rule had been of f ended.

First, the party apprehending racial discrimnation in the
adversary’s exerci se of perenptory chall enge nust establish a prim

facie case of purposeful discrimnation. To make a prima facie



case, “the defendant nust show that the facts and any other
rel evant circunstances raise an i nference that the prosecutor used
[ perenptory chal | enges] to exclude venirenen fromthe petit jury on
account of their race.” |d. Relevant circunmstances nay include a
pattern of excluding jurors of a particular racial group and the
prosecutor’s questions during voir dire. 1d. A district court’s
determ nati on whether a prima facie case has been nmade is entitled
to “great deference” and wll not be disturbed unless clearly
erroneous. |d. at 98.

Assunming that a prima facie case i s nade, the burden shifts to
the party who exercised the perenptory challenge, here the

prosecutor, to provide a race-neutral explanation. |d. at 96-97.

That “explanation need not be persuasive or even plausible, as
long as it is neutral.” Mtthews v. Evatt, 105 F.3d 907, 917 (4th
Cr. 1997). In other words, “the party need offer only a
legitimate reason for exercising the strike, i.e., one that does

not deny equal protection; the reason need not be worthy of belief
or related to the issues to be tried or to the prospective juror’s
ability to provide acceptable service.” Batson, 476 U S. at 98.
The Suprene Court has made it clear that “unless a discrimnatory
intent is inherent in the explanation offered to defend the
perenptory challenge, the reason offered will be race neutral.”

Matthews v. Evatt, 105 F.3d at 917. The district court’s

acceptance of the purported race-neutral reason for the chall enge



is entitled to substantial deference on appeal and wll be

overturned only for clear error. See Jones v. Plaster, 57 F.3d

417, 421 (4th Cir. 1995).

Third, if parts one and two of the test are satisfied, the
burden then reverts to the party opposing the perenptory chall enge
to establish that the reason offered was a pretext for racia
di scrim nation. Id. Like the first two facets of the Batson
test, this decision is reviewed only for clear error. See id.

I n cases where the prosecution offers racially neutral reasons
for the proposed challenges, “it is unnecessary to determ ne

whet her a prima facie case was actually denonstrated.” Davis v.

Baltimore Gas & Elec. Co., 160 F.3d 1023 (4th Cr. 1998).

Therefore, if race neutral reasons were offered at trial, the
appel l ate court may assune that a prina facie show ng was nade and
proceed directly to exam ne whet her the reasons cited were indeed

race neutral. Hernandez v. New York, 500 U. S. 352, 358-59 (1991).

In this case, there were six black jurors on the venire. The
district court struck one of those six for cause. Thereafter, the
United States used three of its six perenptory chall enges to excuse
three of the remaining five black jurors.

At trial, MKoy did not actually nake a Batson chall enge.
Rat her, the issue was raised by the district court which, after
chal | enges for cause had been deci ded and perenptory chal | enges had

been nmade, called counsel to the bench and announced that the
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record should reflect that the United States perenptorily had
stricken three of the five black jurors remaining on the venire
after one had been excused for cause. Joint Appendix at 153 (“JA
at __"). The district court said: “So | just wanted you to know
that before we called themin case you had any comment about it.”

JA at 153. MKoy’s counsel then responded as foll ows:

Well, ny initial observation of the whole panel is that
there was a sparsity of African American participants in
the general panel, and | would like to know the
governnment’s reason for striking the few black people
that were in the panel. The three, | know, two survived,
apparently.

Id. at 154.

The United States objected “to having to respond” because a
prima facie case of discrimnation had not been established. [d.
The district court nade no ruling on the prosecutor’s objection,
and the United States, stating that it had “preserved the record”
(presumably by its objection), then agreed to respond as to Jurors
176, 125 and 101, the three black jurors who were perenptorily
renoved. 1d.

Before addressing the nerits of the issue, we note that a
def endant does not animate the obligation of the United States to
provi de reasons for its perenptory chall enges nerely by expressing

a desire to hear those reasons. See Matthews v. Evatt, 105 F. 3d

907, 917 (4th Cr. 1997)(defining the necessity for, and the
sufficiency of, a prinma facie case). However, because the district

court raised the issue and then did not sustain the objection of

11



the United States, we will proceed as if the district court had
found that MKoy had nade a prima facie case.?

The United States justified its challenge of Juror No. 176 on
the ground that he could not be fair because two of his brothers
had been convicted of selling drugs and were serving terns of
incarceration. The juror also thought that one brother had been
unfairly treated. JA at 155. The United States justified its
challenge of Juror No. 125 on the ground that he would be
synpat hetic to the defense because his stepfather had served thirty
years in prison for a nurder conviction and because the juror lived
near the prison where several prosecution wtnesses were
incarcerated. 1d. at 156. The United States explained its
chal | enge of Juror No. 101 on the ground that he seened enotionally
di straught because of the recent death of two nieces and because,
as a person with a heavy Jamaican accent, the juror would have
difficulty understanding sone of the prosecution’s w tnesses who
(at trial and on surveillance tapes) spoke English with a strong
Spani sh accent. 1d. at 157-58.

The district court held that the United States had offered
racially neutral reasons for its challenges to Juror Nos. 176, 125

and 101.4 We find no error in the district court’s deci sion.

® In so doing, we do not conclude that the record here
establishes a prim facie case of discrimnation under Batson.

* McKoy nmade no showi ng that the proffered race neutral reason
was a pretext for a racially notivated chall enge. Matthews, 105
F.3d at 917.
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I V.

Before trial, MKoy noved to preclude the United States from
admtting into evidence the testinony that Janmes Wnkler, the
deceased co-conspirator, had given to the grand jury shortly before
he died. The transcript of the testinony shows that Wnkler and
t he prosecution were aware that Wnkler was termnally ill when he
testified before the grand jury. Wnkler testified at | ength about
the conspiracy and, to a | esser extent, about MKoy's role in it.
The transcript was read at trial.

When McKoy’ s notion was considered by the district court and
when McKoy filed his opening brief on appeal, the controlling | aw

was supplied by Chio v. Roberts, 448 U. S. 56 (1980) and United

States v. MHan, 101 F.3d 1027 (4th Cr. 1996). However, before

the United States filedits brief in this appeal, the Suprene Court

decided Crawford v. Washi ngton, in perspective of which the United

States rightly has conceded that adm ssion of Wnkler’s grand jury
testimony was constitutional error. However, the United States
asserts that the error was harm ess. To that issue, we now turn

Recogni zing that our judicial system is susceptible to

m st akes comm tted by “fallible human bei ngs, [a] ppel | ate courts
long ago rejected the notion that reversal is necessary for any

error committed by a trial court.” United States v. Blevins, 960

F.2d 1252, 1261 (4th Cr. 1992) (citing Rose v. dark, 478 U S.

570, 579 (1986)). That, in turn, has led to the fundanental

13



precept that “‘[a] defendant is entitled to a fair trial, but not

a perfect one.”’” United States v. Blevins, 960 F.2d at 1261

(quoting Latwak v. United States, 344 U S. 604, 619 (1953) and

citing Delaware v. Van Arsdall, 475 U S. 673, 681 (1986)).

Until the Supreme Court’s decision in Chapman v. California,

386 U.S. 18 (1967), it was wi dely considered that constitutional

vi ol ati ons which occurred at trial could never be harnl ess error.

Wayne R LaFave et al., Crimnal Procedure vol. 5, 8 27.6(b), 944
(2d ed., West Group 1999). Although, in Chapman, the Suprene Court
rejected the notion that all constitutional errors at trial
necessitated automatic reversal, the Court also held that
constitutional errors should be neasured agai nst a hi gher |evel of
scrutiny than non-constitutional errors. Chapnman, 386 U. S. at 23.
Recogni zing that non-constitutional errors can be treated as
harm ess if there is no “reasonable possibility that the evidence
conpl ai ned of m ght have contributed to the conviction,” the Court
i n Chapman announced that constitutional errors are harm ess only
if the reviewing court is “able to declare a belief that [the
error] was harm ess beyond a reasonabl e doubt.” 1d. (quoting Fahy

v. Connecticut, 375 U S. 85, 86-87 (1963)) (enphasis added).

Begi nning with Chapman and continuing in a |line of decisions
thereafter, the Suprenme Court has fornulated a two-part analysis
for assessing the inport of constitutional errors commtted by

trial courts. Under the first facet of the Chapman test, the

14



reviewing court determ nes whether the error is in a class of
vi ol ati ons subject to the harm ess error rule (“trial errors”) or,
instead, is within a rather narrow category of errors that require
automatic reversal (“structural errors”).®> Wayne R LaFave et al.

Crimnal Procedure vol. 5, 8 27.6(b), 945-46 (2d ed., Wst G oup

1999).

Because a “trial error” occurs during the presentation of the
case to the jury, the error “may be quantitatively assessed in the
context of other evidence presented in order to determ ne whet her
its adm ssion was harm ess beyond a reasonabl e doubt.” Arizona v.
Ful m nante, 111 S. C. 1246, 1264 (1991) (enphasis added). That
determ nation, of course, is the second conponent of the Chapnan
t est.

Over a dozen constitutional errors have been deened tria
errors that are subject to review under the second part of the

Chapman anal ysi s:

(1) I nproper adm ssion of an involuntary confession; (2)
overbroad jury instructions at the sentencing stage of a
crimnal case; (3) inproper adm ssion of evidence at the
sentencing stage of a crimnal case; (4) jury
i nstructions cont ai ni ng erroneous concl usi ve or

®> Structural errors “affect ‘the entire conduct of the trial
from begi nning to end, such that any attenpt by a review ng court
to isolate the inpact of the error would be fruitless.”” United
States v. Blevins, 960 F.2d 1252, 1261 (4th Gr. 1992)(quoting
Ful m nante, 111 S. C. at 1254). Exanpl es of structural errors
include bias on the part of the presiding judge, the total
deprivation of the right to counsel, and the right to self-
representation. Fulm nante, 111 S. . at 1254 (coll ecting cases).
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rebuttable presunptions; (5) erroneous exclusion of a
defendant’ s testinony regardi ng the circunstances of his
confession; (6) inproper restriction on a defendant’s
right to cross-examne a witness for bias; (7) denial of
a defendant’s right to be present at trial; (8) inproper
comment on a defendant’s silence at trial; (9) inproper
prohi bition on the provision of alesser included of fense
instruction in a capital case; (10) failure to instruct
the jury on the presunption of innocence; (11) erroneous
adm ssion of an out-of-court statenment of a non-
testifying co-defendant; (12) inproper adm ssion of a
conf essi on made to an undercover officer; (13) adm ssion
of evidence obtained in violation of the Fourth
Amendrent; and (14) inproper denial of counsel at a
prelimnary hearing.

Wayne R LaFave et al., Crimnal Procedure vol. 5, 8§ 27.6(b), 948-

49 (2d ed., Wst Goup 1999)(enphasis added). In obvious
recognition of the fact that the erroneous adm ssion of Wnkler’s
grand jury testinony canme during the presentati on of evi dence, and,
thus, that “the inpact of the error can be evaluated in |ight of

the evidence which was properly admtted,” United States V.

Bl evins, 960 F.2d at 1262, MKoy rightly does not argue that a
structural error analysis is called for here.

To det erm ne whet her the adm ssion of the grand jury testinony
was harm ess beyond a reasonabl e doubt, we reviewthe “trial record

as a whole,” United States v. Hastings, 461 U S. 499, 509 (1986),

and ask “whether it is clear beyond a reasonable doubt that the
jury woul d have returned [a guilty] verdict” against McKoy even if

Wnkler’s testinony had not been introduced. United States v.

Blevins, 960 F.2d at 1262. This determnation requires “a

guantitative assessnent of the likely inpact of the error neasured
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agai nst the other evidence presented at trial.” [d. at 1263. It
al so invol ves a qualitative assessnment of the proof such as whet her
the erroneously admtted evidence was cunul ati ve of ot her evidence

t hat establishes guilt beyond a reasonabl e doubt. See, e.q., Brown

v. United States, 411 U S 223, 231 (1973) (holding that

erroneously admtted statements of the defendants constituted
harm ess error because that evidence was nerely cunul ati ve of ot her
evi dence presented at trial). Applying these precepts, we wll
assess Wnkler’'s grand jury testinony as it pertained to MKoy’'s
participation in the drug conspiracy against the other trial
evi dence of his participation.?®

At the grand jury, Wnkler testified that he sold cocai ne and
heroin out of a stash-house apartnment in Baltinore, Maryland. JA
at 504-506. Wnkl er approximated that he and his associate, Julio
Cabrera-Mena, distributed two to three kil ograns of heroin per week
out of the apartnment. 1d. at 509. Wnkler identified MKoy as an
i ndi vidual to whom anong others, Wnkler sold heroin at that
| ocation. Wnkler also said that he sold herointo MKoy’'s friend,
an i ndi vidual known to Wnkler as “Big E.” 1d. at 511-13. Wnkler
particul ari zed the transacti onal node by expl ai ning that, when Big

E and McKoy cane to the apartnment to purchase heroin, Big E usual ly

® There is no doubt that the properly admtted evidence
established the existence of a conspiracy beyond a reasonable
doubt. Thus, Wnkler’s testinmony on that point is harm ess beyond
a reasonabl e doubt because it is cumulative.
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canme i nto the apartnent to nmake the purchase, while MKoy waited in
the car. |1d. The exception to this pattern occurred when, Julio
Cabrera- Mena, who was the connection to the New York supplier, was
present. Wnkler also testified that, on six or seven occasions,

he accepted noney from MKoy (delivered by Big E) to give to

Cabr er a- Mena who purchased heroin froma supplier in New York. |d.
at 531- 33. According to Wnkler, MKoy received heroin from
Cabrera-Mena approxi mately once a week. 1d. at 544.

M ndf ul of what Wnkler said, we now nust assess the rest of
the trial record to determine the effect of Wnkler’s grand jury
testinmony on the guilty verdict returned by the jury that heard and
considered this tainted evidence. In so doing, we note that no
| ess than ei ght cooperating witnesses testified about McKoy' s role
in the cocaine and heroin conspiracy. Five of these cooperators
also were naned as co-conspirators wunder the original and
superceding indictnments in this case.

The first of these cooperating wtnesses, Julio Zorilla, who
knew McKoy by the name “LA,” testified that he delivered various
quantities of cocai ne and heroin to McKoy on seven occasions at the
request of his enployer, Julio Cabrera Mena. Id. at 378-99.
Zorilla testified that these deliveries took place at MKoy’'s
t ownhouse apartnment on C yburn Avenue. |In describing the various
gquantities of heroin and cocaine that he delivered to MKoy for

Cabrera-Mena, Zorilla testified that:

18



Sonetinmes it would change. Sonetine [sic] 18 ounce of

cocai ne, sonetines 30 gram 40 gramof heroin. Sonetine

a whol e key of cocaine, sonetinme a half key of cocai ne.

Id. at 382.

In his brief, MKoy seeks to negate Zorilla s testinony by
arguing that this wtness did not know MKoy. Reply Brief of
Appel l ant at 6. However, nothing in the record supports this
contention and, indeed, it is underm ned by MKoy’'s own adm ssion
to FBI Special Agent N ck Yiannos (serving under cover) that MKoy
had dealt in drugs wth Zorilla “a long tine ago.” Anended First
Suppl emental Joint Appendi x at 127. Further the United States
i ntroduced transcripts of several tel ephone conversations between
Zorilla and other co-conspirators, during which Zorilla discussed
McKoy’s role in the drug trade. See id. at 254-55. |In addition
to Zorilla, another of the Cabrera’ s drug couriers, Juan Ml endez,
testified that he also delivered heroin to McKoy. [d. at 185-88.

In addition to Zorilla and Mel endez, both of whom testified
that they supplied cocaine and heroin to MKoy, the prosecution
of fered evidence fromtwo | ow1evel street deal ers, Janes MKni ght
and David Curtis, who testified that they distributed cocai ne and
heroi n on McKoy’ s behalf. Curtis testified that he wi tnessed MKoy
give two individuals a bag, the contents of which Curtis later
di scovered included ten “fingers” of heroin. 1d. at 168. MKni ght

testified about his relationship with McKoy as foll ows:
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Were you perform ng any other duties for M. MKoy?
Yes.

Al right. Wat were they?

| was the delivery person and pick-up person.

Al right. Were did you deliver to?

To the apartnent.

o > O >» O > O

VWere would you — all right. Deliver, what would
you deliver to the apartnment?

A Her oi n and Cocai ne.
Id. at 015. In addition to nmaking deliveries, MKnight testified
that he sold cocaine and heroin that he had obtained from MKoy’s
apartnent every one to two days. JA at 341-45. Furt her, MKni ght
testified that MKoy taught him how to dilute pure heroin for
street distribution. Havi ng acqui red that know edge from MKoy,
McKni ght began receiving heroin and cocaine from MKoy so that
McKni ght could supply his own street distribution operation. [d.

McKoy tries to undermne the effect of this wtness by
characterizing himas a “veteran level drug dealer.” That is no
doubt true, but McKoy’'s relationship with MKnight was established
by transcripts of tape-recorded conversations between Zorilla and
Julio Cabrera-Mena introduced at trial. During one of these
conversations, Cabrera-Mena characterized MKnight as “LA s”
[ MKoy' s] friend. 1d. at 255. Further, during this conversation,
Cabrera-Mena outlined how MKoy supplied MKnight with illegal

drugs. 1d. at 256. In short, notw thstanding McKnight's “veteran
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| evel drug dealer” st at us, there was anple independent
corroborating evidence presented at trial to establish the
rel ati onshi p between McKni ght and MKoy.

The United States al so i ntroduced McKoy’ s own st at enents about
his drug-rel ated activities. Those adm ssions were elicited during
t he course of several conversations between MKoy and FBI Speci al
Agent Yi annos, who posed as a drug paraphernalia sal esman. Yi annos
recorded his conversations with McKoy and t he tapes were pl ayed at
trial. During one of those conversations, MKoy explained the
extent of his drug dealing to Yiannos:

| got sone dudes . . . | got sone dudes, that they be .

they be, uhm. . . they be, they be going around and

buying coke and the rock, right, and whatnot. And you
know they may |i ke wanna buy a ot of it, uhm you know.

But the other thing is ny thing. | don't ... you know
| deal with the, with the, with the heroin. That’'s all.
You know.

Id. at 285 (enphasis added). McKoy then expressed interest in
buying heroin from one of Yiannos’ contacts. Id. at 287-88
McKoy addresses this evidence by arguing that Yannios was
unabl e to “inveigle an adm ssion fromhim” That assertion i gnores
the fact that, in the conversation, MKoy clearly admtted that he
“deal s heroin,” and the jury reasonably could have construed the
first part of McKoy's comments to nean that others dealt cocai ne
powder and cocai ne base for him And, indeed, the testinony given

by the co-conspirators and the cooperating w tnesses, as outlined
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above, fully corroborated both that conclusion and MKoy’'s
adm ssion respecting the heroin dealing.

Finally, the evidence presented at trial included a chart that
outlined MKoy's comrunications wth his co-conspirators.
Specifically, the United States denonstrated that, during an eight-
nmont h period, fromApril 1999 to January 2000, MKoy conmuni cated
W th co-conspirators James MKnight, Eric Jenkins, Julio Cabrera-
Mena, Juan Mel endez, and Janmes Wnkl er, by tel ephone, cell phone,
and pager, a total of 1,682 tines. Supplenental Joint Appendi x at
248-53.

McKoy’ s princi pal argunment that Wnkler’s grand jury testinony
was not harm ess error is that “Wnkler’s testinony provided the
“necessary link between circunstantial evidence and unbelievabl e
crimnals.” Reply Brief of Appellant at 5-6. The record,
considered as a whole, discloses that, while Wnkler’'s testinony
does link MKoy with his co-conspirators, it is not, as MKoy
urges, the only |ink. The record is replete with other first hand
accounts of MKoy buying and selling cocai ne and heroin. Further,
the record contains MKoy's own adm ssion that he is a heroin
deal er. Finally, the United States presented, and the jury
consi dered, an i npressive array of circunstantial evidence, such as
t el ephone records, tax returns, and drug-tally sheets, all of which
supported what the co-conspirators, the cooperators, and MKoy

himsel f had to say. In short, Wnkler's testinony is largely
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cunmul ative of the abundant quantum of other evidence presented at
trial that establishes, beyond a reasonabl e doubt, that MKoy was
a nenber of the conspiracy, the existence of which also was

est abl i shed beyond a reasonabl e doubt.

V.
Next, MKoy contends that his conviction nust be overturned
because of allegedly inproper remarks nade by the prosecutor in
closing argunent. We reviewa district court’s factual findings on

prosecutorial msconduct for clear error. See United States V.

McDonal d, 61 F.3d 248, 253 (4th Cir. 1995).

First, McKoy argues that the prosecutor inpermssibly referred
to the fact that McKoy did not testify, thereby violating the Fifth
Amendnent. See Brief of Appellant at 23. McKoy preserved this
i ssue by objecting to the argunent and noving for a mstrial. The

district court denied MKoy' s notion for a mstrial, decided to

give limting instructions instead, and nade the follow ng
findi ngs:
Wth respect - I'"mgoing to deny your notion with
respect to the first point. |I’mgoing to give the jury

instructions, but I gave theminstructions at the outset
and |"m going to repeat it, that the defense has no
burden to produce any evidence whatever. It’'s entirely
on the government. And also the jury will be told that
anything that they heard from counsel with respect to
| egal principles they have to give deference to what |
tell them It’s not what counsel tells them So any
di fferences they go by what | tell them
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JA at 493-94. W find no error in the district court’s handling of
this matter.

The Constitution clearly “forbids either coment by the
prosecution on the accused’s silence or instructions by the court

that such silence is evidence of guilt.” Bates v. Lee, 308 F.3d

411, 420 (4th Cr. 2002)(quoting Giffin v. California, 380 US.

609, 615 (1965)). Inproper comment on the defendant’s failure to
testify occurs when “the | anguage used [is] manifestly intended to
be, or . . . [is] of such character that the jury would naturally
and necessarily take it to be a comment on the failure of the

defendant to testify.” 1d. (quoting United States v. Anderson, 481

F.2d 685, 701 (4th Cr. 1973)).
Specifically, MKoy objects to the follow ng argunent by the
prosecut or:

And renenber one thing, |adies and gentlenen, |
think this is inportant. The defense is provided with
all these tapes that you heard, every one of them W
gave the excerpts of the inportant parts of defense. |If
there was an issue, they wanted to bring it up, they
coul d have certainly cross-exam ned, could have done it.

We had the issue with the Spanish tapes. In fact,
there was an issue as to the translation. Wat’'s this
translation? No, that isn't the proper translation, that
could be brought up. And you didn't hear a word about
t hat .

JA at 480. This rebuttal argunment was nmade in response to the
assertion by McKoy’'s counsel that the sonme of the tapes offered by
the United States were inproperly translated. |In arguing that the

transl ati on was accurate, the prosecutor made the point that MKoy
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coul d have cross-examned the United States’ witness if MKoy had
wanted to challenge the veracity of the translation. Noting the
absence of any such cross-exam nation, the prosecutor argued that
the tapes were, in fact, accurately interpreted and, thus, should
be credited by the jury. See Brief of Appellee at 33-34.

W are of the view that, in rebutting MKoy's unfounded
argunent that the translations were dubious, it was perm ssible for
the United States to point out that McKoy had failed to chall enge
the translation when he had the opportunity to do so: on cross-
exam nation. Except by the nost strained readi ng, the statenent of
whi ch McKoy conpl ai ns cannot be construed to be a coment on his
failure to testify. Rat her, the statenent sinply asserts that
McKoy did not take the opportunity to challenge the translation.
Hence, the statenment is not a coment on MKoy's failure to
testify, and the argunent was not i nproper. The district court
properly denied the notion for mstrial on that ground and issued
the proper, albeit unnecessary, limting instruction.

Second, McKoy contends that the United States nmade an i nproper
argunent by using inflammtory | anguage. Specifically, MKoy t akes
issue with the follow ng argunent:

Because what happened during that tine, |adies and

gentlemen, is that he and his crew, to use his ternms,
spread poi son of cocai ne and heroin, and | don’t use that

[ightly.
JA at 491 (enphasis added). MKoy objected to the characterization

of the drugs that he was alleged to have conspired to distribute,
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cocai ne and heroin, as “poison,” and noved for a mstrial which the
di strict court deni ed.

Wth respect to MKoy's contention that the United States
characterization of heroin and cocaine as “poison” constituted
i nproper argunent, the district court found that:

The other one with respect to poison, it’s argunent.

There i s a sonmewhat fine line as to where an argunent can

beconme overly inflanmatory. In ny view, M. Peters

didn't cross it, so notion deni ed.
JA at 494.

It is well-settled that prosecutors enjoy wide latitude in

arguing to a jury, because “the adversary system pernmts the

prosecutor ‘to prosecute with earnestness and vigor.’'” Bates, 308

F.3d at 422 (quoting United States v. Young, 470 U.S. 1, 7 (1985)).

The scope of this Court’s review is “limted to whether the
comments rendered the proceeding so fundanentally unfair as to

constitute a denial of due process.” 1d. (quoting Donnelly wv.

DeChristoforo, 416 U S. 637, 642 (1974)). In applying this

standard, we exam ne “the nature of the coments, the nature and
quantum of the evidence before the jury, the argunents of opposing
counsel, the judge’'s charge, and whether the errors were isol ated

or repeated.” Boyd v. French, 147 F.3d 319, 329 (4th Gr. 1998).

The evidence presented at trial clearly denonstrated that
McKoy had engaged in a conspiracy to di stribute cocai ne and heroin.
W agree with the district court that the United States’ *“poison”

characterization was within the proper bounds of closing argunent.
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Even if that characterization of heroin and cocai ne was i nproper
(which it was not), any potential prejudice that resulted was
mtigated by the judge’'s charge to the jury about the role and
wei ght of cl osing argunents and the overwhel m ng evi dence of guilt
presented at trial. W find no error in the decision of the

district court.

\Y/
Lastly, MKoy argues that, in light of the Suprenme Court’s

decision in Blakely v. Washington, 124 S. C. 2531 (2004), his

sentence is unconstitutional. McKoy contends that the maxi num
of fense l evel warranted by the jury’ s verdict was 32. MKoy argues
that his offense | evel was unconstitutionally enhanced to a |evel
38 based on the district court’s findings of drug weight and
McKoy’s role in the offense.

In United States v. Booker, 125 S. . 738 (2005), the Suprene

Court held that the Sixth Amendnent is violated when a district
court inposes a sentence that is greater than the nmaxi num sent ence
aut hori zed by the facts found by the jury or admtted to by the
defendant as part of a guilty plea. The Court held that certain
provi sions of the Sentencing Reform Act of 1984, 18 U.S.C. § 3551
et seq. violated the Sixth Anmendnment. In particular, the Suprene
Court found offensive 8 3553(b)(1), which mandated that the

district courts apply the Federal Sentencing Guidelines to inpose
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a sentence partly on the basis of post-conviction factual findings.
Fi ndi ng no neani ngful distinction between the binding nature of the
federal guidelines and the state guidelines at issue in Blakely,
the Court held that the federal guidelines also violated the Sixth
Amendnent .

However, the Court severed and excised 8§ 3553(b)(1) - the
portion of the Sentencing Reform Act that nade gui deline sentences
mandatory.’ By renoving the nandatory provision fromthe statute,
the Court rendered the Quidelines “effectively advisory.”
Thereafter, the Suprenme Court concluded that, although the district
courts would still have to consider guideline sentencing ranges,
the courts would have the authority “to tailor the sentence” in
light of the factors enunerated in 8 3553(a).

In United States v. Hughes, 2005 U S. App. LEXIS 4331, *

(4th Gr. Mirch 16, 2005), we held that, even though district
courts are no | onger bound by the guidelines, district courts nust
take theminto account, and we set forth the appropriate franmework
for considering the guidelines as foll ows:

Consi stent wth the renedi al schene set forth i n Booker,
a district court shall first calculate (after making the
appropriate findings of fact) the range prescri bed by the
gui delines. Then, the court shall consider that range as
well as other relevant factors set forth in the
gui delines as well as other relevant factors set forthin
§ 3553(a) before inposing sentence. |f the court inposes

"In addition, the Court excised § 3742(e), which provided for
automati c de novo reviewin cases where the district courts i nposed
a sentence outside of the applicable guidelines range.
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a sentence outside the guidelinerange, it should explain
its reasons for doing so.

Id. at *10.

The sentence i nposed on McKoy is not valid under the deci sions
in Booker and Hughes, neither of which was operative when the
sentence was inposed. Therefore, this case will be remanded for
sentencing in accord with those decisions.?

For the foregoing reasons, the judgnment of conviction is
affirmed, the sentence is vacated, and the case is remanded for
sentencing with instructions.

AFFI RVED | N PART,

VACATED | N PART,
AND RENMANDED

8 This disposition nmakes it unnecessary to consider MKoy’'s
Mot i on For Leave To Fil e Suppl enental Brief And For Re- Argunent and
his Further Mtion For Leave To File A Second Suppl enental Brief.
Both nmotions will be denied as nmoot and w thout prejudice to
asserting the points therein made to the District Court on
resent enci ng.

29



